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DIGEST: Employees, placed in lowut grade n tmime of anpoinbnent
thanr they would have been placed ln Jhad there not been
an 4irnliLstrative failure to carry out s nondiscretionar;
agenoiy policy, pav have thqir anrnointnents retroncttvelv
changid to the higher grade and paid approDriate back nny,
Lhlle ;eneral rule iii that retroactlve changos in salary
may not be made in absence of a statute so providing, GAO
haa pem~iitted retroactive adfuvrnents in cases where
orroro occurred as the result ai a iallure co carry out a
nondiscretitonary administrative policy. See Covio, Geu.
doce, cited,

This matter involve a request from the Uoittgd States FederLa '.'

Labor Relations Council for authority to make rotrkactive appointments,
with appropriate back pay,, to correct administrative errors which occurred
in the hirtng of two employeev of the Counct, nomoly Hr, Robert A, Renaus
and Mr. Robert F. Hernmnn( In the case of Mr. Rewes, authorization
18 sought to make his aopointsaent to G5-lL, ste2 1, retronctive t 
August 5, 1973, the date he' vai first ap?ointed aud to pav rotroantive
salary equivalent to the differance between the salary of GS09,
step 1, and GSoll, step 1, for the period from Auguat 5, 1973, through
December 8, 1973. In the case of tir. Iformann, authorization is sought
to mnak his GS-ll appointient retroactkve to August 13, 19730 the date
of his appointment and to pay retroactive salary equivalent to the
difference between the salary of GSo9, step 1, and GStll, step 1, for
the period from August 13, 1973, through December 22, 1973.

The record indicates that a&t the time they were,firat hired by
the Council, Mr Remes .:a-.',Hr. Hesnn were appointed to positions
classified as Law Clerk (Trainee), GS0904, at Grade 9, step L. The
EUecutive Director of the Council states that at' the time the employtws
were interviewed, selected and appointed to their positions, there waA
a nondiscretionary agency policy in effect which provided that attorney-
advisors and law clerK trainees were to be hired at a GCE-l1, step It
level if they met the criteria of lederal Personnel Manual Chapter 930,
subchapter 3-3(b)(2). Both Mr. Runes And Mr. Hernmann mot the criteria
of thit subehapter. '.he Executive Uirector further statest "It is
clear that, had there not been A misunderstanding aC to the FPH criterit
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andl the eligibility of Mrs Remen and Mr. H1ermann thereunalar# bothl voul.4
h.^ve been oviginally appointed at the GS-lls step I level," Although
Mr., Remes and fir, llermann were anppointed at:othe CS-9, ateu 1, level,
tney novertOOeeSs perzorned tne oiutxes ana responsibilities oX the G:2-11-.
entr~ance level attorney position from the date of their initial appoint"

nent9,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Sntenequently, tile fact that tl;. tdministrativa error had been mnade

in the original apiointments of M.re 1aes and Mrn thenrann conderninb
their eligibility for appointmen at the higher grade wle brAught to
the attention of the owxecutive aireitor and i Geiate corrective actlon
enas taken tl chante the erades of the two mployeen to GS-l1, Authority
is stSw eqounht to make the thactiv; actions retroactive to tha elates of
thehr original appointznentso

We discussed the general t';Ae regarding retroactive salary changes
in our decision 'f January 22, 1970, B-168715, as follows:

"As a ganeral ruliA an administrative change in salary
may not be wade rettoncttvely effective in the-absence of
a statute so providIng, 26 Comp. Gen, 706 (1947), 39 id,
583 (1960) 40 id, 207 (1960), However, wt have permitted
ad)ustrnents (retroactively effective) of sularv rates in
certain cases then errors occurred in failures to carry
out nondiscretionnrv adninistrative regulations or poli-
cies, See 34 Co;ap. Goet. 380 (1955) and 3S id. 550 (1960).
Also, we have permittedl retroactive adjusticents in cases
where the administrative error has deprived the employee of
a right granted by statuts or regulation. Sea 21 Comp. Can.
369, 376 (1941), 37 id. 300 (1957), 37 ids 774 (195B),"

.2 Subehapter 217c of chapter 531 of the Federal Personnel Hanual par-
taining to determining rate of basic pay provides as follows;

"e, Administrative error. When an administrative
error La made in autermining the correct pay attaching
to a position or payable to an employea, correction of
the administrative error may be made on a retroactive
bauma,"t

In the dtied decision, B-16d715, January 22, 1970, it was held that
the employees involved in that cae had no vested right to be promoted
at any apecific time, but rather that the agency's regional commissioner
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was given te authority to promote. We recQgnired in that c6ae that
the Intent oX' the administrAvdve instructions involved was tjat the
nromotinn hr p\ tiq udthtn a reauonable timelhut that a delay in eftec.-
tuating the pr4Notlons wis, in effect, not adminlstrative error, In
thq present ca'Vr, however, it appears that the Federal Labor Relatlans
Councills pdmintitvative Policy wav' not to make n newly-hired at.torney
merly Ligible t receive a CS-1l salary, but instead to reuire such
grade and pay if the appropriate FWN criteria were met, It coes not
appear that It was intended, once a decision was nrade to offer an
attorney applicant a position, that there was to be any discretion as
to the grade to be offered,

Acnvrdingly, and in view of the statement by the Executive Direc-
tor that Mr. Reine onad fir Hetuann voult have been originally appointed
at the OS-II Invel had there not been an administrative error in the
interpretation of the FlPM criteria and the eligibility of the employees
thereunder, wue wold have no objection to the Council eff&;\tting the pro-
posed retroactive appointments and paying the approprJltt-. back pay,

Doputy Comptroller General
of the United States
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